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1. U.N. Charter art. 2, Para. 4.
2. S.C. Res. 600, U.N. SCOR, 45th Sess., 2932d mtg., at 19, U.N. Doc. S/RES/660
(1990) (condemning the “Iragi invasion of Kuwait”); S.C. Res 678, U.N. SCOR, 45th
Sess., 2963d mtg., at 28, U.N.Doc. S/Res/678(1990) (authorizing the use of “all
necessary means” to secure the withdrawal of Iraqi forces from Kuwait); S.C. Res. 479,
U.N. SCOR, 35th Sess., 2248th mtg., at 23, U.N. Doc. S/RES/479 (1980) (calling upon
“Iran and Iraqg to refrain immediately from any further use of force.”); S.C. Res. 83,
U.N. SCOR, 5th Sess., 474th mtg., at 5, U.N. Doc. S/1511 (1950) (calling on member
states to “furnish such assistance to the Republic of Korea as may be necessary to repel
the armed attack.”). Most recent incidents of the use of force begin as a civil coflict
only to escalate subsequently into an international conflict contrary to Article 2 (4). See,
e.g. S.C. Res. 1160, U.N. SCOR, 53rd Sess., 3868th mtg., at 10, U.N. Doc.
S/RES/1160 (1998) (calling on member states to respect the “territorial integrity of the
Federal Republic of Yugoslavia” based on Article 2 (4) while working to secure an
“enhanced status for Kosovo.”); S.C. Res. 749, U.N. SCOR, 47th Sess., 3066 mtg., at
10, U.N. Doc. S/RES/749 (1992) (developing a U.N. protective force in Yugoslavia
after the escalation of the domestic conflict there).
3. Although Afghanistan considers bin Laden a "guest,,” his Saudi citizenship has been
revoked. Moreover, in our framework he is in faostis humanae generis. SBeess
Release, Kingdom of Saudi Arabia, Interior Minister Reiterates Kingdom's Stance on
Terrorism (Oct. 1, 2001),
http://www.saudiembassy.net/press_release/01-spa/US-terror-01.htm.
4. See 2 BRUCE ACKERMAN, WE THE PEOPLE: TRANSFORMATIONS 20, 26
(1998); Bruce Ackerman) Generations of Betrayag5 FORDHAM L. REV. 1519
(1997) (A constitutional moment "occurs when a rising political movement succeeds in
placing a new problematic at the center of American political life.").
5. British Foregin Secretary Jack Straw, Order out of Chaos: the Future of Afghanistan,
Address at the International Institute of Strategic Studies (Oct. 22, 2001) (on file with
Harvard International Law Journgl
6. See, e.g.President George W. Bush, Remarks at National Day of Prayer and
Remembrance, the National Cathedral (Sept. 14, 2001),
http://www.whitehouse.gov/new/releases/2001/09200110913-2.html.
7. David BamberBin Ladan: Yes | Did ItLONDON TELEGRAPH, Nov. 11, 2001,
http://news/telegraph.co.uk/news/main.jhtml?xml=/new/2001/11/11/wbin11.xml.
8. Geneva Covention Relative to the Protection of Civilian Persons in Time of War,
Aug. 12, 1949, arts. 2, 29, 6U.S.T. 3516, 75U.N.T.S. 287 [hereinafter Geneva
Convention IV].
9.1d.
10. U.N. CHARTER atrt. 2, para. 4.
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11. Prosecutor v. Tadic, No. IT-94-1-A, Opinion and Judgment, P. 562 (May 7, 1997).
12. Prosecutor v. Tadic, No. IT-94-1-A, Decision on the Motion for Interlocutory
Appeal on Jurisdiction, p. 70 (Oct. 2, 1995).

13. Prosecutor v. Tadic, No. IT-94-1-A, Opinion and Judgment, p. 562 (May 7, 1997).
14. Crimes are deemed systematic based on "the organised nature of the acts of violence
and the improbability of their random occurrence." Prosecutor v. Kunarac, Case No.
IT-96-23, Judgement, p. 439 (Feb. 22, 2001).

15.E.g, Genva Convention INSupranote 8, art. 3(1) Article 3 is common to all four
1949 Geneva Coventions and and is referred to as Common Article 3).

16. Covention Respecting the Laws and Customs of War on Land, Oct. 18, 1907, art.
23-28, 36 stat. 2277, 1 Bevans 631 [hereinafter 1907 Hague Convention 1V].

17.1d. art. 23.

18. See, e.g.George H. AldrichThe Laws of War on Lan84 AM.J.INT'L L. 42, 50 I at4
(2000).

19. LEAGUE OF NATIONS, O. J. Spec. Supp. 182, at 15-17 (1938).

20. Geneva Coverntion \Nsupranote 8, art. 147.

21.1d., arts. 146, 147.

22.1d. art. 3.

23. Protocol Additional | to the Geneva Coventions of 12 August 1949, and Relating to
the Protection of Victims of International Armed Conflicts, June 8, 1977, 1125
U.N.T.S. 25 [hereinafter Additional Protocol I].

24.1d. art. 51.

25. Protocol Additional | to the Geneva Coventions of 12 Augst 1949, and Relating to
the Protection of Victims of Non-International Armed Conflicts, June 8, 1977, art. 13,
1125 U.N.T.S. 609, 615 [hereinafter Additional Protocol I1].

26.See e.g.ln re Pilz, 17 I.L.R. 391, 392 (Holland, Dist. Ct. of the Hague, Special Ct.
of Cassation, 1449) (finding that Netherlands' courts had no jurisdiction as the crimes in
question did not constitute "crimes against humanity in the sense of the Charter of the
International Military Tribunal, since the victim no longer belonged to the civilian
population of occupied territory").

27. Prosecutor v. Martic, case No. IT-95-11 , Initial Indictment (July 25, 196&)also
Prosecutor v. Kupreskic, Case No. IT-95-16, p. 5222 (Jan. 14, 2000); Prosecutor v.
Tadic, Case No.IT-94-1, Opinion and Judgment , pp. 71-85 (May 7, 1997).

29. William J. FenrickAttacking the Enemy Civilian as a Punishable OfferidelJUKE

J. COMP. & INT'L L. 539, 557 (1997).

30. Statute of the International Criminal Tribunal for Rwanda, S.C. Res. 955, U.N.
SCOR, 49th Sess., 345rdmtg., Annex, U.N. Doc. S/IRES/955 (1994) [hereinafter ICTR
Statute].

31. Prosecutor v. Tadic, Case No. IT-94-1-A, Decision on the Defense Motion for
Interlocutory Appeal on Jurisdiction, p. 70 (Oct. 2, 1995).
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32. See e.g.Chorzow Factory Case, 1928 P.C.1.J., (ser. A) No. 13, at 10-11.While
Chorzow considers state responsibility vis-a-vis other states, state responsibility for
injuries to civilians has rarely been found. The ICJ has only considered state
responsibility for injuries to civilians in the theoretical terms of an advisory opinion.
Legality of the Threat or Use of Nuclear (Request by the United Nations General
Assembly for an Advisory Opinion), 110 I.L.R. 165 (I.C.J. 1996) (noting that
"collateral damage to civilians, even if proportionate to the importance of the military
target, must never be intended"); Legality of the Threat Use of Nuclear Weapons
(Advisory Opinion), 1996 I.C.J. 226, p. 78. In classical international law, concrete
claims of this nature were unusual, as injured civilians had no standing to bring such
claims themselves and any state with standing was likely to have unclean hands.

33. See 2 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE
INTERNATIONAL MILITARY TRIBUNL (1947) (indicting the accused for murder,
ill-treatment, deportation for slave labor and for other purposes of civilian populations
of occupied territories).

34. Appilcation of Yamashita, 327 U.S. 1, 16 (1946).

35. Prosector v. Martic, Case No. IT-95-11, Review of the Indictment Pursant to Rule
61 of the Rules of Procedure and Evidence (Mar. 8, 1996).

36. Prosecutor v. Kupreskic, Case No. IT-95-16, Judgement, p. 521 (Jan. 14, 2000).
37. See, e.g.Prosecutor v. Delalic, Case No. IT-96-21, Judgement, p. 429 (Nov. 16,
1998) (finding that Delalic had "the necessary intent required to establish the crimes of
willful killing and murder, as recognized in the Geneva Conventions ... Where there is
demonstrated an intention on the part of the accused to kill, or inflict serious injury in
reckless disregard of human life"); Prosecutor v. Kunarac, Case No. IT-96-23,
Judgement, p. 425 (Feb. 22, 2001) (finding that the victims were part of the "civilian
population"); Prosecutor v. Tadic, Case No. IT-94-1, Opinion and Judgment, p. 638
(May 7, 1997) (establishing the requirement that the victims must be part of a civilian
population).

38. Prosectour v. Milosevic, Case No. IT--01-05, Indictment (Oct. 8, 2001).

39. Prosectour v. Martic, Case NO. IT-95-11, Initial Indictment (July 25, 19@8).

also Prosecutor v. Radovan Karadzic & Ratko Mladic, Case No. IT-95-1, Indictment
(July 24, 1995) (indicted for shelling Civilians in Sarajevo).

40. Belgian Loi Relative a la Repression des Violations Graves de Droit International
Humanitaire (Feb. 10, 1999), in MONITEUR BELGE & 7 (Mar. 23, 1999), (allows
prosecution under the universality principle). Cases have included the trials of two
Catholic nuns, Consolata Mukangango and Julienne Mukabutera, who were sentenced
to over 10 years imprisomer8eeWORLD NEWS CONNECTION, Oct. 10, 2001,
2001 WL 28793236.

41 . See, e.g.Public Prosecutore v. Djajic, BayObLG (1997) (Ger). (Prosecution under
the universality principle for killing unarmed Muslim civiliansgee also Public
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Prosecutor v. Jorgic, BayObLG (1997) (Ger.).

42. W. Michael Reisman,International Legal Responses to Terrorism22
Hous.J.INT'L.L. 3, 22 (1999).

43. SeeREPORT OF THE AD HOC COMMITTEE ON INTERNTIONAL (1973);
TERRORISM: DOCUMENTS OF INTERNTIONAL AND LOCAL CONTROL 329,

331 (Robert A. Friedlander ed., 1979);Reisnsampranot 42, at 23.

44. See, e.g.Monteral Convention for the Suppression of Unlawful Acts Against Civil
Aviation, Sept. 23, 1971, 24 U.S.T. 564, 974 U.N.T.S. 177 [hereinatter Monteral
Hijacking Conventional.]

45. See, e.g., Convention on the Prevention and Publishment of Crimes Against
Internationally Protected Persons, Including Diplomatic Agents, Dec. 14, 1973, 28
U.S.T. 1975, 1035 U.N.T.S. 167 177 [hereinatter Diplomats Conventional.]

46. See, e.g.nternational Convention Against the Taking of Hostages, Dec. 17, 197§, A
T..A.S. No. 11, 081, 1316 U.N.T.S 205 177 [hereinatter Hague Hijacking
Conventional.]

47. SeeReismansupranote 42, at 25 (noting that "resistance to a general definition
persisted and it continued to be easier to address particular Ses"3sdiplomats
Convention,Supra note 45; Hague Hague Hijacking Conventional, Supra note 46,
T.ILA.S. No. 11081, 1316 U.N.T.S. 205; Montreal Hijacking Conver8igoranote 44.

48. Declaration on Measures to Eliminate International Terroism, G.A. Res. 60, U.N.
GAOR 6th Comm., 49th Sess., No. 49, arts. 1, 2, at 303, U.N. Doc. A/49/743 (1994).
49.1d.

50. ReismanSupranote 42, at 27.

51. International Convention for the Suppression of Terrorist Bombing, Jan. 9, 1998, S.
TREATY DOC. No. 106-6, 37 I.L.M. 251 177 [hereinatter Terrorist Bombing
Conventional.]

52. It may be argued that the prohibition on bombing state or government facilities
includes military installations, but other parts of the convention belie this interpretation.
See id.art. 19, at 393nfra Part V.

53. International Convention for the Suppression of the Financing of Terrorism, G.A.
Res. 109, U.N. GAOR, 54th Sess., Supp. No. 49. Agenda Item 160, art. 2, at 408, U.N.
Doc. A/54/109 (1999).

54. Declaration to supplement the 1994 Declaration on Measures to Eliminate
International Terrorism, G.A. Res. 210, U.N. GAOR, 51st Sess., Supp. No. 49, at 346,
U.N. Doc. A/51/631 (1996)See alsdDeclaration on Principle of International Law
Concerning Friendly Relations and Co-operation Among States in Accordance with the
Charter of the United Nations, G.A. Res. 256, U.N. GAOR, 25th Sess., 1883d plen.
Mtg., Supp. No 28, at 121, U.N. Doc. A/8082 (1970).

55. G.A. Res. 210supra note 54, at 346; Timothy Garton Ash, Is there A Good
Terrorist?, N.Y. REV. Books, Nov. 29, 2001, at 30, 33.
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56. Note for example the Italian refusal to extradite Abdullah Ocalan to Turkey and
Germany'’s refusal to seek his extraditiBeeReismansupranot 42, at 28.

57. SeeSummaries of the Work of the Sixth Comm., 56th Sess., Agenda Item 166, U.N.
Doc. A/56/100.

58. Jordon Paustsegal Responses to International Terrorjs®2 Hous. INT. L. J.
(1999).

59. SeeReismansupranote 42, at 7.

60. On of the most useful definitions of terrorism available also focuses on methods, not
goals: "Terrorism is an anxiety-inspring method of repeated violent, employed by
clandestine individual, group or state actors, for idiosyncratic, criminal or political
reason, whereby_ in contrast to assassination __ the direct targets of violence are not the
main targets." Alex P. Schmidhe Response Problem as a Definition Problem, in
WESTERN RESPONSES TO TERRORISM 8 (Alex P. Schmid & Ronald D.
Crelinsten eds., 1993).

61. Additional Protocol Isupranote 23, art. 50 (defining a civilian as "any person who
does not belong to one of the categories referred to in Article 4 (A) (1), (2), (3) and (6)
of the Third Convention and in Article 43 of this Protocol"). Article 4 (A) of the Third
Convention references "members of the armed forces of a Party,” and "members of
other militias ... who fulfil the following conditions:

(a) that of being commanded by a person responsible for his subordinates

(b) that of having a fixed distinctive sign recognizable at a distance

(c) that of carrying arms openly ...

Geneva Convention Relative to the Treatment of Prisoners of War, August 12. 1949,
art. 4(A), 6 U.S.T. 33I6, 75 U.N.T.S. 135 [hereinafter Geneva Convention IlI].
According to Art. 43 of Additional Protocol I. [tlhe armed forces of a Party to a conflict
consist of all organized armed forces, groups, and units which are under a command
responsibility to that Party ..." Additional Protoco$lipranote 23, art. 43.

62. Geneva Convention IBupranote 61, art. 4(A)(2).

63.See, e.g.Pius Nwaoga v. The State, 52 |.L.R. 494, 496-497 (1972) (Nigeria).

64. COMMENTRY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1997 TO
GENEVA CONVENTIONS OF 12 AUGUST 1949, 609 (Claude Pilloud et al. eds.,
1987).See alsdGuenael MettrauxCrimes Against Humanity in the Jurispurdence of
the International Criminal Tribunals for the former Yugoslavia and for Rwad@a,
HARV. INT'L L. J. 237. Persecutor v. Kupreskic, Case No. 1t-95-16, Judgement, p. 547
(Jan. 14, 2000).

65. Additional Protocol ll,supra note 25, art. 13(2), mandating that "the civilian
population shall not be the object of attack.”

66. Seegenerally Geneva Convention lll, supra note 61, art. 4

67. See, e.g.Mavromattis Palestine Concessions Case (Greece v. U.K.) 1942 P.C.1.J.
(ser. A) No. 2 2, at 12 (Aug. 30).
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68. See, e.g.Universal Declaration on Human Rights, G.A. Res. 217A, U.N. Doc.
A/810, at 71 (1948) ("Member States have pledged themselves to acive, in co-operation
with the United Nations, the Promotionof Universal respect for observance of human
rights and fundamental freedoms."); International Covenant on Civil and Political
Rights, S. EXEC. DOC.No. 95-2,999 U.N.T.S. 171 [hereinafter ICCPR]; Covention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Publishment,
Dec. 10, 1984, S. Treaty Doc. No. 100-20 (1988), 1465 U.N.T.S. 85 [hereinafter
Torture Convention].

69. Strawsupranote 5.

70. See, e.g.Lustig-Prean & Beckett v. United Kingdom, 29 Eur. H. R. 548 (1999)
(finding the discharge of sailors from the Royal Navy based on sexual-orientation a
violation of the European convention on Human Rights); State v. Makwayane, [19 %
(3) S.A. 391 pp. 63-69 (CC) (South Africa) (looking to decisions of foreign tribunals v
well the European Convention on Human Rights and the ICCPR in considering the
legality of the death penalty); Olga Tellis v. Bombay Mun. Corp., [1985] (3) S.C.S 545
(India) (finding India bound not to tear down housing based on obligations under the
ECCPR).

71. Regina v. Bow st. Metro. Stipendiary MagistratepartePinochet Ugrate (No. 3);

1 A.C. 147, 248 (H.L. 2000).

72. Universal jurisdiction attaches to piracy, slave-trading, war crimes, crimes against
peace, crimes against humanity, genocid, torture. See PRINCETON UNIVERSITY
PROGRAM IN LAW AND PUBLIC AFFAIRS, THE PRINCETON PRINCIPLES ON
UNIVERSAL JURISDICTION 29 (2001)See alsoKenneth Randall, University
Jurisdiction under International Law, 66 Tex. L. Rev 785, 815-39 (1988). Universal
Jurisdiction has a complex history, initially evolving as a means of prosecuting those
individuals who might otherwise not fall under the jurisdiction of any nation, such as
pirates or slave-traders. Its application over the past few decades has expanded through
the application of the principle by domestic courts to prosecute defendants who would
likely escape prosecution in their home countrigse, e.g.REDRESS TRUST
REPORT, UNIVERSAL JURISDICTION IN EUROPE (1999) (describing efforts of
victims of totture in other countries to seek redress in European state courts). The
application of universal jurisdiction has expended based on the reprehensibility of
specific crimes sufficient to shock the global conscieBeelNTERNATIONAL LAW
ASSOCIATION, COMMITTEE ON INTERNATIONAL HUMAN RIGHTS LAW

AND PRACTICE, FINAL REPORT ON THE EXERCISE OF UNIVERSAL
JURISDICTION IN RESPECT OF GROSS HUMAN RIGHTS OFFENCES 3 (2000);

M. Cherif BassiouniThe Future of International Criminal Justijcél PACE L. REV.

309, 312 (1999). State have assumed obligations to enact domestic legislation to be to
prosecute the most severe international crimes under the universality principle. See
MARC WELLER & WILLIAM BURKE-WHITE, NO PLACE TO HIDE: NEW
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DEVELOPMENTS IN THE EXERCISE OF INTERNATIONAL CRIMINAL
JUSTICE ch. 2 (forthcoming 2002).

73. SeeRome Statute of the International Criminal Court, July 17, 1998, pmbl., U.N.
Doc. A/CONF. 183/9 (1998) [hereinafter ICC Statute] (noting that the Court’s
jurisdiction "shall be complementary to national criminal jurisdictions").

74.E.g, Geneva Convention Nsupranote 8, art. 3(1)(c).

75. 1| COMMENTARY ON THE GENEVA CONVENTIONS OF 12 AUGUST 1949:
CONVENTION FOR THE AMELIORATION OF THE CONDITION OF THE
WOUNDED AND SICK IN ARMED FORCES IN THE FIELD 53 (Jean S. Pictet ed.,
1952).

76.While the U.S. Rules of Engagement in Afghanistan are classified, a report
produced by the ICTY Office of the Prosecutor after investigating NATO bombing in
Kosovo found that concrete steps and been taken to protect civilians, including:
relaxing the 15,000 foot height restriction; the decision not to use cluster bombs after
May 7, 1999; and the decision not to attack potentially civilian objects, such as bridges,
when civilians were neaBeeWilliam Fenrick, Targeting and Proportionality during

the NATO Bombing Campaign against YugoslalZEUR. J. INT'L Law 489, 5f01
(2001).

77. Maj. Timothy P. Pendolin, Department of the Army 27-50-281, ARMY LAW.,
Apr. 1996, at 29.

78.See, e.gAssociated Press, Planes Drop 35,000 More Rations, 28,2001,2001.

79. Press Release, Department of state, Response to the Refugee Crisis in Afghanistan,
Oct. 26, 2001, http://www.state.gov/prs/2001index.cfm?docid=5767.

80. Press Release, White House, President Announces “America’s Fund for Afghan
Children,” 0Oct.11,2001, http ://www.whitehouse.gov/ news/ releases /2001 /10
/20011011-88. html.

81. Press Release, Spokeswoman Victorica Clarke, Department of Defense News
Brifein,Oct.23,2001http://www.defenselink.mil/new/Oct2001/t10232001_ t1023asd.html
82.Associated PresdJ.N. Chief Urges All Partries to Minimize Civilian in
AfghanistanQOct. 15, 2001.

83.U.N. Secretry General Kofi Annan, Opening Statement at Press Conference, Sept.
27, 2001, (transcript on file with Harvard International Law Journal).

84. Press Release, Amnesty International, US Obligated to Avert Civilian Casualties in
Any Missle Attack, Oct. 25, 2001, (on file with Harvard International Law Jouranl).

85. Joint Statement, In Afghanistan, A Population in Crisis (Carol Bellamy, Executive
Director: U.N. Children’s Fund, Catherine Bertini, Executive Director: World Food
Program, Rudd Lubbers, U.N. | ligh Commissioner for Refugeese, Mark Malloch
Brown, Administrator: U.N. Development Program, Kenzo Oshima, Emergency Relief
Coordinator: Office for the Coordination of Humanitarian Affairs, and Mary Robison ,
U.N. High Commissioner for Human Rights), Sept.24,2001, (on file witki#nreard
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International Law Journal

86. Statement by Sohail Shaheen, Deputy Ambassador, Taliban Embassy to Pakistan, in
Richard S. EhrlichSupport in South Asia Swings against US AcfiétfE BANGKOK
POST, Oct. 30, 2001.

87. U.S, Britain Dispute Afghan Campaign CriticSCNN.COM, Oct, 2001,
http://www.cnn. com/2001 WORLD/aslapcf/centeral/10/29/ret.attacks. Afganistan/index.
html.

88. John F. BurnsA Nation Cballenged: Appeal: Pakistan Chief Says US Should
Bpmbing SoonN.Y. TIMS, Oct. 27, 2001, at B1.

89. Attack on Afghanistan: Wobble Effect: Bombs go Astray, the Causalties Mount and
the Doubts Set lGUARDEN, Oct. 29, 2001.

90. Andrew Parker, Attack ofifghanistan Intelligence and Bio-Terror: Assad Hits at
Attack on AfghanistrEIN. TIMES., Nov. 1, 2001.

91. Farhan Bohari & John Thornhilttack on Afghanistan: Military Campaign &
Diplomacy,FIN TIMES, Oct. 29, 2001.

92. Roula KhalafSudi Arabia: Kingdom Faces a Tough Test of Sympattkés,
TIMES, Oct. 29, 2001.

93. See generallyLegality of the Threat of Nuclear Weapons (Advisory Opinion),
(1996 1.C.J. 226.

94. J. Bryan HehikKosovo: A War of Values and the Values of VMMERICA, May

15, 1999, at 7.

95.James Corroll, Bombing with Blindfolds on, Boston GLOBE, Nov. 6, 2001, at A5
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